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Gurrent Topics. 
N the death of the Hon. Edward J. Phelps, 
former minister to England, which oc- 
curred at his home in New Haven, on the 
gth inst., after an illness of about two months’ 
duration, the country loses one of its ablest 
statesmen, jurisprudence one of its foremost 
representatives, the profession of the law a 
most brilliant member, and, besides being a 
jurist of exceptional attainments, and a poli- 
tician of high aims and clear vision, Mr. 
Phelps was a polished litterateur, a keen wit, 
a brilliant after-dinner speaker, always sure 
to command rapt attention, and besides, a 
poet of no mean order. He was born Ed- 
ward John Phelps, in Middlebury, Vt., July 
11, 1822. His father was Samuel S. Phelps, 
who was a paymaster in the War of 1812, a 
judge of the Supreme Court of Vermont, 
and a United States senator. The son was 
graduated from Middlebury College in 1840, 
and, being admitted to the bar three years 
later, began practice first at Middlebury, but 
in 1845 removed to Burlington. He was a 
Whig at this time. In 1851 President Fill- 
moreappointed him second comptrollerof the 
treasury. He sided with the president in his 
quarrel with Seward, and at the succeeding 
presidential election came out as a Demo- 
crat, voting for Franklin Pierce. In 1870 
Mr. Phelps was a delegate to the Vermont 
constitutional convention. In 1872 he openly 
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sebelaeall to support Horace Greeley and voted 
for Charles O’Conor. In 1877 he presided 
over the centennial celebration of the battle 
of Bennington. In 1880 he was the Demo- 
cratic candidate for governor. In that year 
he was also president of the American Bar 
Association. After Mr. Edmunds retired 
from practice Mr. Phelps was universally 
conceded to be the ablest lawyer in Vermont. 
For many years he was connected with the 
most notable cases tried in that State. In 
1881 Mr. Phelps was elected Kent professor 
of law at Yale, where he had studied for a 
year. While holding this position he was 
appointed, in April, 1885, by President Cleve- 
land, United States minister to Great Britain. 
He served with ability until relieved by Rob- 
ert T. Lincoln, in 1889. In 1890 he was the 
candidate of the Democratic party in the 
Vermont legislature for United States sena- 
tor, but failed of election. Under the provi- 
sions of the ‘Bering sea arbitration treaty, 
Mr. Phelps was in 1892 appointed by Presi- 
dent Harrison a member of the commission, 
his associates being Henry W. Blodgett, 
judge of the United States District Court, 
and James C. Carter, of New York. The 
court convened in Paris on February 23, 
1893, and fully and satisfactorily settled the 
important points at issue between the United 
States and Great Britain, the closing address 
being made by Mr. Phelps. This was his 
last appearance in public life. On his return 
to the United States he resumed his law pro- 
fessorship at Yale. 


The value of oratory — particularly legal 
oratory — is being discussed in legal and lay 
journals, and in addition, individual members 
of the profession and judges are expressing 
themselves upon the subject in a more or less 
interesting way. Attorney-General Knowl- 
ton, of Massachusetts, not long ago, at a bar 
association dinner in Boston, asked: “ Did 
it ever occur to you that if Daniel Webster 
(and I speak his name with all reverence) to- 
day came back to the court-room and made 
one of his arguments before the court and 
jury, he would put everybody to sleep?” He 
added that “ we have got by the day of such 
orations; even the masterly address of Rufus 
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Choate would scarcely go with the jury of 
this generation.” This somewhat extreme 
statement, it seems to us, will not find gen- 
eral concurrence, however much one recog- 
nizes the general contempt of oratory, as 
such — the cheap appeals to sentiment which 
move the feelings without convincing the in- 
tellects of those to whom they are addressed. 
This is not the sort of oratory, we confess, 
that either judges, juries or public wish to 
hear. In the language of a contemporary, 
“ well-knit arguments and logical collocation 
and analysis of facts form the basis of true 
oratory now, as in the past.” As the author 
of the able review of the trial of Roland B. 
Molineux — Mr. Frank M. Patterson— 
published in a recent issue of the ALBANY 
Law JouRNAL, pointed out, the address of 
Assistant District Attorney Osborne, while 
not to be ranked with the more ornate and 
highly embellished appeals of well-known 
criminal lawyers in times past, was truly elo- 
quent in the sense above referred to. To use 
Mr. Patterson’s words: “If ability to con- 
struct testimony into an intelligible and per- 
suasive entirety, if acuteness to perceive pos- 
sible flaws and by anticipation double-rivet 
the loose joints, is any evidence of legal 
superiority, Mr. Osborne need have no fear 
as to his future in the ranks of the great 
criminal advocates of the State.” This is a 
utilitarian age, and even oratory must be 
subordinated to the demand of the public for 
facts rather than figures of speech. At the 
same time, as already pointed out, imagina- 
tion, analysis, orderly arrangement and acute 
observation, which constitute the basis of real 
oratory, are just as important and effective 
as they ever were. In speaking of the re- 
mark attributed to Lord Russell, of Kil- 
lowen, to the effect that the value of oratory 
to the lawyer has been much overrated, Asso- 
ciate-Judge Harlan, of the United States 
Supreme Court, said not long ago to a cor- 
respondent of the New York Evening Post: 
“Tt is a matter of serious regret and concern 
to this court that the practice of oral argu- 
ment appears to be falling into disuse. The 
idea seems to have become general among 
members of the bar that we prefer argu- 








Such is not the case. There are many times 
when nothing can take the place of the per- 
sonal presentation. Briefs are well enough 
in their way, but it very often happens that 
the real point upon which a case turns may 
be overlooked in a brief, while an oral argu- 
ment may serve to bring it home to the court. 
A special emphasis, a striking simile, may 
throw new light on an intricate problem, and 
perhaps reverse a judgment in the mind of 
the court.” 


Our legal contemporaries as well as the 
daily press in England reflect in their 
columns more or less distinctly the fact that 
the country is engaged in a serious war. We 
find in our namesake, the London Law 
Journal, an expression of regret that certain 
judges should have allowed their patriotic 
feelings to eclipse their judicial dignity. Mr. 
Justice Grantham, it appears, not long ago 
interrupted a trial for attempted murder, at 
the Liverpool Assizes, to announce the relief 
of Kimberley, treated the very gratifying in- 
telligence as a sufficient reason for passing a 
nominal sentence upon a prisoner in another 
case. In the course of an important trial in 
the Probate Court, Sir Francis Jeune in- 
formed the jury that he had received news of 
the relief of Ladysmith. In both courts, we 
are told, the announcements were greeted 
with loud applause, and that it was some 
minutes before judicial business could be pro- 
ceeded with. The following comment of the 
London Law Journal seems to us timely and 
worthy of heed and not without its lessons on 
this side of the ocean: “ Members of the 
bench can easily rejoice in the triumphs of 
our troops without creating these unseemly 
exhibitions in courts of justice. It is cer- 
tainly no part of their duty to spread the 
rumors that reach them concerning the pro- 
gress of the war, while it is of the utmost 
importance that the attention of juries should 
not be diverted from the questions which 
they have to decide. There has lately been 


/a marked increase in the tendency of certain 
_ judges to comment upon matters that lie out- 
_side the scope of their judicial duties. 


It is 


ments presented in the form of written briefs. | a tendency which threatens not only the dig- 
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nity but also the authority of the bench, for 
a judge who concerns himself with questions 
far removed from his official sphere is apt to 
impair the confidence of the public in his 
judgments on those matters with which he 
has been appointed to deal.” 





A somewhat peculiar bill which already 
has passed one branch of the legislature and 
seems in a fair way to reach the governor, is 
that introduced by Mr. Maher proposing to 
amend the lien law relating to the sale of 
property retaken by a vendor under a con- 
tract of conditional sale. The bill, which in 
our opinion, merits much greater share of 
attention than has been given to it, proposes 
to add to sectior 116 of Chapter 418 of the 
Laws of 1897 (providing for the retaking by 
the vendor of articles sold on the installment 
plan, and their retention for thirty days, at 
the end of which time they may be sold if the 
terms of the contract or agreement are not 
complied with) a provision that, “ unless such 
articles are so sold within thirty days after the 
expiration of such period (the period of thirty 
days from the retaking by the vendor), the 
vendee or his successors in interest may re- 
cover of the vendor the amount paid on such 
articles by such vendee or his successors in 
interest under the contract for the conditional 
sale thereof.” This bill, if enacted into law, 
it seems to us, will impose considerable hard- 
ship upon dealers who have sold goods on 
the installment plan, in that it allows nothing 
whatever for wear and tear or deterioration 
of property which, in case of use during ex- 
tended periods of payment would necessarily 
amount to a considerable proportion of the 
original value of the property. No doubt 
the present law needs amendment, for the 
sale by the vendor who has retaken the goods 
is now merely permissive, not compulsory, 
but if amendment is to be made it should 
provide a more equitable arrangement than 
is proposed in the bill introduced by 
Mr. Maher, which already has passed the 
assembly. 





In Beardsley, Resp’t, v. The N. Y., Lake 
Erie & Western R. R. and others, Appl’ts, 








the New York Court of Appeals decided 
that the act, chapter 1027, of the Laws of 
1895, requiring railroad corporations to issue 
mileage books, and providing a penalty for 
their refusal to do so, is invalid as to corpor- 
ations existing at the time of its enactment, 
because it is violative of the provision of the 
Federal Constitution which forbids the tak- 
ing of private property without due process 
of law. It was further held that such act is 
not a valid exercise of the police power of the 
State, nor of the power of the State to estab- 
lish maximum prices for the tfansportation 
of persons and property, but is simply an en- 
actment in favor of those persons who are 
able or willing to purchase mileage books. 
The same court also held, in Purdy v. Erie 
R. R., construing the same act, chapter 1027, 
Laws of 1895, is a valid exercise of legislative 
power with respect to companies organized 
and acquiring their property and franchises 
since the act took effect. The principle is 
laid down that a statute which is unconstitu- 
tional so far as it purports to operate retro- 
spectively, may, nevertheless, be upheld as 
to future cases. 





The New York Assembly has passed, by 
an overwhelming vote, Mr. Weeks’ bill to 
abolish common-law marriages. There 
seems to be no reasonable doubt that it 
will also pass the Senate and receive the 
approval of the Governor. While there 
are, of course, two sides to this as to most 
other questions, it seems reasonably clear 
that this bill is in the right direction. No 
one will deny that some common-law mar- 
riages turn out happily, but that this sort 
of alliance and the loopholes it affords for 
duplicity is a real menance to social order 
and purity seems equally beyond question. 
The bill, as passed, amends section eleven 
of article two of chapter 272, Laws of 1896 
(the Domestic relations Law), by permitting 
solemnization of marriage, in addition to 
the other methods prescribed, as follows: 
“ A written contract of marriage, signed by 
by both parties, stating the place of resi- 
dence of each of the parties, and the State 
and place of marriage, and acknowledged 
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in the manner required for the acknowledg- 
ment of aconveyance of real estate.” The 
following new matter is added to the said 
article, to be known as section nineteen: 
“No marriage claimed to have been con- 
tracted on or after the Ist day of January, 
1901, within this State, otherwise than in 
this article provided, shall be valid for any 
purpose, whatever; provided, however, 
that no such marriage shall be deemed or 
adjudged to be invalid, nor shall the validity 
thereof be in any way affected on account 
of any want of authority in any person 
solemnizing the same under subdivisions 
one, two and three of section two of this 
artice, if consummated with the full belief 
on the part of the persons so married, or 
either of them, that they were lawfully 
joined in marriage, or on account of any 
mistake in the date or place of marriage, 
or in the residence of either of the parties, 
in case of a marriage solemnized under sub- 
division four of said section” Under the 
law as it will stand, if the amendment pro- 
posed in this bill is put on the statute 
books, legal marriage may be performed 
by a clergyman or minister of any religion, 
or by the leader of the Society for Ethical 
Culture in the City of New York; bya jus- 
tice or judge of a court of record, or of a 
municipal court, or a justice of the peace, 
or by the execution of a contract as above. 


—_—-- o> 


Hotes of Gases. 


Libel — Privileged Communication. — In Nich- 
ols v. Eaton, decided by the Supreme Court of 
Iowa, in February, 1900, it was held that a com- 
munication by a life insurance company to its 
soliciting agent with relation to an alleged forgery 
by an examining physican of the signature to an 
application for insurance, and informing him that 
another physician would be appointed to make 
examinations, being upon a subject relating to the 
agency, and in respect to which there is a mutual 
interest, is a privileged occasion. 

It was further held that in an action for libel, 
based upon a communication that is privileged, the 
question whether there is such excess of statement 
in the communication as to constitute evidence of 
malice is for the jury. The court said in part: 

Appellant is a life insurance association incor- 
porated under the laws of Iowa, with its principal 











place of business at Des Moines. Defendant 
Eaton was its medical director, and one Dohaney 
was its clerk and bookkeeper. W. T. Botts was 
soliciting agent for the association at the town of 
Higbee, Mo., and plaintiff was its medical exam- 
iner at that place. The application of one A. P. 
Milnes for insurance was prepared by plaintiff, 
signed by the applicant, and turned over to the 
soliciting agent, Botts, after plaintiff had exam- 
ined Milnes. The application was then forwarded 
to the defendant company. After being received 
by the association, it was given to the medical 
director, Eaton, who made some minutes thereon, 
and passed it to Mr. Dohaney, to prepare and for- 
ward an answer. Dohaney prepared, addressed 
aud mailed the following to Botts, the soliciting 
agent: “ Des Moines, Iowa, January 11, 1896. W. 
T. Botts, Higbee, Mo. — Dear Sir: I write you in 
reference to medical examiner at Higbee. I have 
before me the application of Adolphus P. Milnes. 
This application shows on the face of it to be a 
forgery of his signature, and it is written by Dr. 
Nichols instead of the applicant. He has fallen 
down in his undertaking to imitate the handwrit- 
ing of the applicant by his misspelling the name. 
We have returned the application to the doctor, 
and given him to understand that it must be cor- 
rected at once; and you are hereby notified that in 
the future no more examinations will be accepted 
when made by Dr. Nichols. We will appoint an- 
other physician at that place, and will notify you 
of the appointment of same. We have no longer 
any confidence in Dr. Nichols, and, as above 
stated, we cannot accept any more examinations 
made by him. Very respectfully yours, Chas. 
Woodhull Eaton, Medical Director.” 


* ” * * * * * 


The occasion was undoubtedly privileged, and 
it was the duty of the court to so instruct the jury. 
Appellee says that, conceding the occasion was 
privileged, defendant went beyond the privilege, 
and rendered itself liable. This argument presents 
a auestion that is new to this court, and one on 
which the authorities are in apparent conflict. De- 
cision of the point involves a consideration of the 
reasons underlying the doctrine of privilege. Or- 
dinarily, proof of a defamatory publication, charg- 
ing another with the commission of a crime, 
makes out a prima facie case of malice in the 
author. But a privileged communication is an 
exception to the rule. In such case the presump- 
tion of malice is rebutted, and the burden of prov- 
ing the existence of this element of the action is 
on plaintiff. In other words, actual malice must 
be shown (White v. Nicholls, 3 How. 286, 11 L. 
Ed. sor; Briggs v. Garrett, 111 Pa. St. 414, 2 Atl. 
513: Bearce v. Bass, 88 Me. 521, 34 Atl. 411). 
Bacon v. Railroad Co. ({Mich.] 33 N. W. 181) is 
an instructive and well-considered case on this 
point. It is there said: “ The meaning in law of a 
privileged communication is that it is made on 
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such an occasion as rebuts the prima facie infer- 
ence of malice arising from the publication of 
matter prejudicial to the character of plaintiff, and 
throws on him the onus of proving malice in fact, 
but not of proving it by extrinsic evidence only. 
He has still a right to require that the alleged libel 
itself shall be submitted to the jury, that they may 
judge whether there is any evidence of malice on 
the face of it * * * The effect, therefore, of 
showing that the communication was made on a 
privileged occasion is prima facie to rebut the qual- 
ity or element of malice, and casts upon the plain- 
tilf the necessity of showing malice in fact (that is, 
that the defendant was actuated by ill-will in what 
he did and said, with a design to causelessly or 
wantonly injure the plaintiff); and this malice in 
fact, resting, as it must, upon the libelous matter 
itself, and the surrounding circumstances tending 
to prove fact and motive, is a question to be deter- 
mined by the jury.” 

Plaintiff relies on some expressions found in the 
books to the effect that, if the communication ex- 
ceeds the privilege, it destroys the privilege. 
Thus, Mr. Odger, in his work on Slander and 
Libel (page 197), says: “ But it must be remem- 
bered that, although the occasion may be priv- 
ileged, it is not every communication made on such 
occasion that is privileged. ‘It is not enough to 


have an interest or duty in making the communi- 
The interest or duty must be shown to 
exist in making the communication complained 


cation. 


of’ (per Dowse, B., in 6 L. R. Ir., at p. 269). A 
communication which goes beyond the occasion 
exceeds the privilege.” Again, at page 245, it is 
said: “ So, too, in making a communication which 
is only privileged by reason of its being made to a 
person interested in the subject-matter thereof, the 
defendant must be careful not to branch out onto 
extraneous matter with which such person is un- 
concerned. The privilege only extends to that por- 
tion of the communication in respect of which the 
parties have a common interest or duty.” We 
have recognized some of the rules here announced 
(see State v. Hoskins [lowa], 80 N. W. 1063). 
There the occasion was not privileged, because 
made to persons who were in no manner interested 
in the publication. The doctrines announced by 
Mr. Odgers, some of which are even stronger than 
we have quoted, have produced some confusion in 
the authorities; and we think the better rule is that 
if the occasion is privileged, and the publication is 
about a matter in which both parties have an in- 
terest, excess of statement is material only as 
bearing on the question of malice. Indeed, the 
jury may find the existence of malice from the lan- 
guage of the communication itself, as well as from 
extrinsic evidence (Hastings v. Lusk, 22 Wend. 
410-421; Neville v. Ins. Co. [1895], 2 Q. B. 156; 
Railway Co. v. Behee [Tex. Civ. App.], 21 S. W. 
384). Whether the publication is or is not priv- 
ileged by reason of the occasion is a question of 








law for the judge alone, where there is no dispute 
as to the circumstances under which it was made. 
It the judge dedides that the occasion was one of 
qualified or conditional privilege only, the plaintiff 
must then, if he can, give evidence of actual malice 
on the part of the defendant. If he does give any 
evidence, which, as we have said, may be gathered 
from the publication itseli, the question of bona 
fides becomes one of fact for the jury (1 Am. Lead, 
Cas. [5th Ed.] 193; Gray v. Pentland, 4 Serg. & 
R. 420; Hart v. Reed, 1 B. Mon. 166; Newell, 
Sland. & L., p. 478). In Hill v. Drainage Co. 
({Sup.], 29 N. Y. Supp. 427) it is said: “ In case a 
communication is prima facie privileged, the exist- 
ence or non-existence of malice on the part of the 
defendant is a question of fact; and the plaintiff, 
before he can recover, must affirmatively establish 
to the satisfaction of the jury that the publication 
complained of was made through malice. This 
may be shown from the communication, the cir- 
cumstances under which it was written, and it may 
be inferred from a variety of facts. * * * The 
occasion was privileged. Did the publication go 
beyond the occasion, or, in other words, was 
more written than the occasion justified? This 
depends upon the terms of the communication, and 
the facts outside of it, and was an issue of fact, for 
the jury.” (See, also, Comfort v. Young, 100 
lowa, 627, 69 N. W. 1032; Strode v. Clement 
[Va.], 19 S. E. 177; Klinck v. Colby, 46 N. Y. 427). 


> ——— 


THE OLD RULE OF DESCENTS IN NEW 
YORK UNDER THE ORIGINAL PATENTS. 


| aad the early law of New York is of great 

practical interest even at the present time is 
disclosed by the record of many recent cases. But 
it is only those who give much attention to this 
subject that fully realize the extent of its actual 
importance to pending litigations. 

The present writer was lately reminded of a 
very obscure point of this ancient law by reading 
the printed record of a pending case. The plaintiff 
in that case had been compelled to deduce his 
title to lands under water from the original pat- 
entee of King Charles II, as no title by prescrip- 
tion or adverse possession could be made out to 
the lands in question. In the course of this deduc- 
tion his counsel claimed that, as the land was to 
be held as “of our Manor of East Greenwich in 
our County of Kent,” they did not descend to 
females, but to all the sons alike, after the custom 
of Kent (2 Black. Com. 215, 216); and that primo- 
geniture was excluded as a rule of descents. A 
pedigree made up on this principle seems to have 
been introduced in evidence in the case without 
challenge or much, if any, discussion. 

As the present writer, in very good company, 
had always believed that primogeniture was the 
universal rule of inheritances in New York prior 
to the year 1782, he was very much startled by the 





166 


THE ALBANY LAW JOURNAL. 








claim of able counsel to the contrary. As the 
point may be up again at no distant day, it may 
be of interest to the profession to have access to 
some relevant data, most of which was obtained 
with very great difficulty, and exists in no printed 
repository. As this journal circulates in the State 
of New York, it seemed to the writer to be the 
fittest organ ior the publication of the very 
curious documents in the writer's control, as they 
must be of peculiar interest to lawyers in this 
State. 

it will be remembered that the original patentee 
of New York, the Duke oi York, succeeded to the 
crown in 1085, and that his original estate in New 
York then merged in his crown, and thenceiorth 
the devolution oi the province was secundum jus 
corone; but the tenure of all lands thereatter 
patented by the crown continued to be “as oi our 
Manor of Last Greenwich in our County of Kent, 
in iree and common socage, and not m capite or 
by knight-service.” ‘Lhe iands patented beiore 
the UVuke’s accession were distinctly holden on 
this tenure, and so continued to be until the 
Revised Statutes made all lands allodial. 

it would be very contrary to all prior practice 
in New York ii, in respect of any oi the old 
patents on Long Isiand and up the Hudson river 
(the two original oblongs or settlements), the 
custom of Kent should down to 1782 be applied 
as a rule of descents and not the rule oi primo- 
geniture. In 1782 the present rule oi partible 
inheritances first took etiect. That the tenendum 
clause of the Duke of York’s first patent in 1004 
did not introduce, and was not intended to intro- 
duce, gavelkind is shown by several facts: (1) 
The object of the tenendum clause in the royal 
patents for American territory was to give the 
patentee the most liberal tenure then known in 
Engiand, and to prevent a tenure m capite or by 
knight-service. (2) Lhe adoption oi one oi the 
king’s manors as an exemplar of such tenures 
was not tor the purpose oi introducing a local 
custom of a manor, but ior the sole purpose oi 
evidence that the tenure was not m capite or by 
knight-service. (3) There is no prooi existent 
that gavelkind ever prevailed in the royal manor 
of East Greenwich, even though that manor was 
in Kent, where gavelkind prevailed as a rule of 
descents. 

If the reader will examine any volume contain- 
ing the original patents from the crown for lands 
in America, he will find that with the exception 
of Queen Elizabeth’s patent to Sir Walter Raleigh 
in 1584 (which was to be holden by homage), all 
the patents by James I, Charles I and Charles II 
provided that the lands should be holden either as 
“of our Manor of East Greenwich in our County 
of Kent,” or “as of our Castle of Windsor in our 
County of Berks in free and common socage by 
fealty only, and not in capite or by knight’s serv- 
ice.” This is true of the charters by King James 


I for Virginia in 1606 and 1609, and of Lord Balti- 
more’s charter for Maryland by King Charles | 
in 1632, which was “ tenendum ut de Castro nostro 
de Windsor, in libero et commune soccagio, per fideli- 
tatem * * * et non m capiie nec per Servitium 
mulitare,” etc. lt is aiso true oi the patents by 
King Charles 11 to the Duke of York in 1004 and 
1074 tor New York and adjacent territory, and 
ior Pennsylvania in 1081." New York was “to be 
holden ot us, our heires and successors as of our 
Manor ot Kast Greenwich in our County oi Kent 
in iree and common soccage and not wm capite or 
by knights’ service.” * 

The customs oi the manor of East Greenwich 
are very obscure, and for some years the writer oi 
this paper was unable to procure any intormation 
at all concerning the manor in question. And yet 
several eminent real-property lawyers in Engiand 
conceded long ago that the nature and estates oi 
the tenants of that manor might influence the 
estates in lands to be holden as of that manor. 
ihat this supposition was quite correct is demon- 
strated by the case mentioned at the outset of this 
paper. <Aiter repeated ettorts in kngiand it was 
at last discovered that some evidence upon the 








| furnished by the head of that omnce. 
| of kast Greenwich had long ceased to exist, the 
| information concerning the customs of that manor 


manorial rights might be obtained from Her 


| Majesty's otmce of Woods and Forests, and upon 


application being there made on the advice ot a 
very distinguished judge in England it was politely 
As the manor 


was not, however, what could be desired. But 
there were iound in manuscript two documents of 
interest upon the éenendum ciause of the American 
patents: (1) A report of the surveyor-general, 
dated 10th August, 1751, on the manor of East 
Greenwich; (2) a much older memorandum relat- 
ing to the origin oi the royal grants to be holden 
as Oi the kings manors. ‘Lhe nrst oi these docu- 
ments is as itollows: 

REPORT OF THE SURVEYOR-GENERAL IN 1751. 
“May it please Your Lordships: 

1 have made out the following state of his 
Majesty’s Title to the Manor Royal of East Green- 
wich in the County of Kent pursuant to your 
Lordship’s directions Signified to My Lord 
Gallway, his Majesty’s Surveyor Gen’l, by letter 
from Mr. Scrope, dated the 13th of November 
last. In order to the ascertaining the right and 
effectually recovering the possession of certain 
parcels that have been encroached and unjustly 
detained from the Crown by the late Sir William 
Boreman and others, mentioned in the an- 
nexed Memorial and Complaint of John Roberts, 





* Cf. 1 Story Const. 120. 

* See this patent in 2 Doc. re. to Hist. of New 
York, 295, and in my History of Real Prop. in 
New York, p. 179; also in Liber 1, Patents, Sec’y 





of State’s office, p. 139. 
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ksq., His Majesty's Chief Steward oi the said 
Manor, viz.:— 

The Manors of Lewisham and Greenwich were 
antiently parcel of the possessions oi the Priory of 
Lewisham, which was a Cell of Carthusian Fryers 
subject to and under the Abbot of St. Peter’s at 
Gaunt in Flanders. 

By an exemplification of an antient grant on 
record in the ‘Lower it appears that Edward the 
Coniessor granted to the Abbot and Monks oi St. 
Peter's at Gaunt the Manor oi Lewisham, includ- 
ing Greenwich, Woolwich, Moddingham and 
Crumbe, with Sac and Soc Toll and Theam 
Iniangthe ot Mondbrece Uthieaw Blodwite 
Hamsoken and all other laws and Customs.* 

King Henry the Ist granted to the Abbot and 
Monks of St. Peter's at Gaunt the Manor oi 
Lewisham and Greenwich, and all their Churches, 
Lands, Rents, ‘ithes, &c., thereto belonging, 
with Sac Soc Toll Team and all other Customs, 
Laws and Libertys and whariage by land and by 
strand, To hoid as ireely and honorably as they 
were held by the charter of the late King Edward 
(the Confessor) or of King William, his father.‘ 

Teste Robert, Earl of Mell, William, Earl of 
Warren, &c. 

This Charter is recited at large and confirmed 
by King Henry the 3rd the 16th day of February, 
in the 13th year of his reign.° 

Teste 1. Bath, R. Dunhelm. et al. And again 
by King Edward the second the 24th of July, in 
the 11th year of his Reign.° 

Teste William, Archbishop of Canterbury, T. 
Norw: et al, 

In the Ist year of King Henry the Fifth, at the 
prayer of the Commons in Parliament, Enacted, 
that the Statutes for avoiding of aliens should be 
observed and put in execution, Except Priors, 
Aliens, Conventual and other Priors having Insti- 
tution and Induction.’ 

King Henry the 5th, by Letters Patent under 
the great seal bearing date the 25th June, in the 
3rd year of his Reign, declares the alien Priorys 
void, and that all their lands and possessions in 
England were vested in the king his heirs and 
successors by virtue of the Statute passed at 
Leicester in the first year of his Reign.® 

Till this time the Abbotts and Monks held the 
Courts Royaltys and privileges within the Manors 
presented and removed nuisances Sett Fines and 





*This has reference to more antient grants of 
the prem. of ye Monks of Gaunt. 

“See this Charter recited in the Grant of 11 Ed. 
2 in the Chapter-house. 

*16 Febry. 13 Hen. 3, recited also in 11 Ed. 2. 

*24 July, 11 Edwd. 2nd. The original charter in 
the Chapter-house at Westminster. 

* Stat. apud Leicestr. 1 Hy. 5, cap. 7, Abridgm. 
of Records, p. 535. 
*25 June, 3 Hen. 5; Feod. vol. 8, p. 281. 











Amerciaments ior Trespasses and Encroachments 
try’d petty Causes between party and party pun- 
ished various kinds of transgressions Mundbreche 
Bloodwite &c as appears by the Court Rolls from 
the beginning oi Edw: Ist to 3rd of Henry the 
5th.” 

King Henry the 5th by Letters Patent under 
his great seal bearing date the 1st April in the 3rd 
year of his reign granted to the Prior of the 
House of Jesus of Bethlehem of Sheen in the 
County of Surrey and to the Convent oi Carthu- 
sian Monks of the same place (inter al) The said 
Manors oi Lewisham and Greenwich To hold to 
them and their successors in Free Alms for ever.” 

Humphrey Duke oi Gloucester (Guardian of the 
Kingdom during the Minority of King Henry the 
6th) and Eleanor his wiie being possessed of a 
Mansion House and about 160 acres of land at 
Greenwich obtained from the said prior and Con- 
vent a surrender of 40 acres of their lands adjoin- 
ing to the premises in exchange for other Lands 
and the said King by Letters Patent passed in full 
Parliament the oth day oi March in the 15th year 
of his Keign granted to the said Duke and Duchess 
a Liberty to embark and enclose the said 200 
acres with a Wall and to fortity it with Towers 
and Castles &c To hold the same to them and 
their heirs for ever; which said Park and Mansion 
house came to the Crown (as seems) on the death 
of the said Duke and Duchess. 

King Edw: the 4th by Letters Patent under the 
Great seal bearing date the 22nd April in the fifth 
year of his reign granted the said Mansion house 
and Park to his Queen Eliz. for liie and the same 
received considerable additions and improvements 
irom that Prince and also from Kings Henry 7th 
and 8th and was used as a Palace or place of Resi- 
dence for the Royal Family.” 

By Indenture between King Henry 8th and the 
Prior and Convent of Sheen bearing date the 5th 
of September in the 23rd year of his Reign It 
was agreed that the said King should have to him 
his heirs and assigns for ever All those Manors or 
Lordships Reversions Services Woods Under- 
woods Waters Fishings Advowsons and all other 
Hereditaments thereto belonging (Except three 
tenements in East Greenwich of John Cole) in 
exchange for the Monastery of Beadwell in the 
County of Bucks and divers other lands Tythes 
and Advowsons of great value in Bucks Essex 
Kent North’ton Surrey Cambridge and Sussex 
therein mentioned.” 





*See the Court Rolls in the Chapter-house in 
box marked Lewisham and Greenwich. 

* Anno 1416, Patent Roll 3 Henry 5; 2 M. 30; 
also patent roll 2 Hen. 6, p. 4, M. 15. 

“ Anno 1466, Pat. 5 Edw. 4, p. 11, M. 15. 

45 Sep. 23 Henry 8 See the Deeds in the 


Chapter-house among the papers intituled Lewis- 
ham and Greenwich. 
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In pursuance of this agreement the said Prior 
and Convent by Deed under their Common seal 
bearing date the 1st of November in the 23rd year 
of his reign gave and granted the aforesaid Manors 
or Lordships of Lewisham and East Greenwich 
with the Appurts (Except as in the Indre of 5th 
September 23 Henry 8 is excepted) To hold to 
the said King his heirs and assigns for ever; which 
grant or surrender was acknowledged in chancery 
the 22nd December following.” 

And they also delivered up several Deeds Char- 
ters Court Rolls Rentals and other Writings be- 
longing to the said Manors which now remain on 
record in the Treasury of the Chapter house be- 
longing to the Court of Exchequer.“ 

King Henry 8th being fully possessed of the 
said Manor Palace and Park with all the Courts 
Royalties and Jurisdictions thereunto belonging 
and the Old Royal Palace of Eltham being at this 
time fallen to decay and neglected this King added 
many sumptuous buildings and ornaments to 
Greenwich and made it one of his favorite Palaces. 
He also changed the site of the Manor from 
Maner de East Greenwich (as it was stiled in the 
Court of Rolls from Edward the First’s Reign to 
this time) to Manerium Regalem de East Green- 
wich and afterwards to Honorem et Manerium 
Regal de East Greenwich in Com Cantio.” 

In the 27th year of the said King he became 
possessed of all the Lesser Monasteries and by 
Statute 27 Hen: 8 Cap 27 it is declared and enacted 
that upon all grants of Lands of inheritance of the 
said Monastic Estates there should be reserved to 
the Crown a Tenure by Knights service in capite 
which being tho’ an Antient and Royal yet a 
burthensome Tenure in attending the King in his 
warlike Expeditions suing out Livery of their 
lands and making Fines for Licenses or pardons 
for Alienations could not be bore by Grantees of 
lands of small value so in the 35 year of the same 
King an Act passed to enable the said King in 
his grants of the said Monastic Estates to reserve 
a tenure by Knights service in capite or else a 
Tenure in soccage and free burgage and not in 
capite at his will and pleasure provided such 
estates did not exceed the clear yearly value of 
40 shillings.” 

And by an Act passed 37 Hen: 8th this power 
was extended to all lands not exceeding 40’ per 
annum by whatsoever title they came to the 
Crown. And that his Maj’y might reserve a 





%Survr. to the King 1 Nov. 23 Hen. 8 in the 
Chapter-house. 

%*In the Chapter-house in an oak box marked 
Lewisham and Greenwich. 

* 23 Hy. 8. 

“Statute for dissolving the lesser Monast. 27 
Hy. 8, cap. 27. Religious houses only. Stat. 35 
Hen. 8, cap. 14. Estate of the religious houses 
only. 





Tenure in soccage or Burgage and not in capite 
or by Fealty only as of any his honours Manors 
and lands and not in Capite.” 

By the statute of the ist of Edward the 6th it 
was enacted that all Estates (of whatever yearly 
value) holden of the King his heirs and successors 
by Knights service soccage or otherwise as of 
any of his or their Dukedomes Castles or Manors 
which came to the Crown by means of any disso- 
lution surrender attainder Conviction or Outlawry 
shall not from thenceforth be adjudged or taken 
to be holden in capite or as Tenure in capite.” 

By these steps and degrees the subjects of this 
Kingdom obtained this most liberal tenure to hold 
as of some honour Castle or Manor belonging to 
the Crown. 

Because by this statute tho the Tenure was in 
Capite yet if it was held as of some of the Kings 
Honors or Manors the tenure in chief was de- 
stroyed, and it should be deemed a Tenure in 
soccage and from hence came that prevailing 
Tenure not only in this Kingdom but in other 
Countries Tenendum de nobis et heredibus etc 
in Liber et communi soccagio per Fidelitas tantum 
ut de manerio pro de East Greenwich in Com 
Kantio. 

What the rights and privileges of this Manor 
are what rents and services of free and customary 
tenants what wasts and Commons what Courts 
Royalties Jurisdictions and Privileges of right be- 
long to this Manor and to the Tenant’s holding 
thereof ought therefore with care to be ascer- 
tained and defended They are become by these 
accidents of great concern and the Public are 
interested in them at least all persons whose 
estates are held as of this Manor the freedom of 
whose tenure is derived from it. If the Royalties 
Courts and privileges of the Manor are suffered 
to be encroached and lost on what foundation do 
their Tenures stand who hold as of this Manor 
which is extinct and lost. It would breed con- 
fusion in the Tenures if not destroy them. 

It appears by the Court Rolls of this Manor 
from the beginning of Edward Ist to the time of 
the purchase made by King Hen 8th That there 
was a Court Leet in which they presented heard 
and punished offences against the Peace pro trax- 
atione Sanguinis pro Levatione Hute sif injusta 
Also for pourprestures on the Kings Wasts and 
Highways Rescues Homesokue and breaker of the 
assisa panis et Cervicio Also for the appointing 
and the amercing Officers Constables and Tithing 
Men; and fined and amerced Defaulters for not 
attending the Courts.” 





* 37 Hy. 8, cap. 20. Estates by what title they 
came to the Crown. 

*1 Edwd. 6, cap. 1. 
of value. 

* Court Rolls: 19 Ewd. 2, 20 Edw. 2, 3 Edw. 3, 
6 Edw. 3, 4 Edw. 3, 1 Edw. 3. 


Estates without limitation 
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They had also a Court Baron in which they 
received the homage of Tenants tried pleas for 
small debts also pleas oi trespasses and damages 
done to the Lord or to one another in their corn 
cattle or other part of their estates which were 
not of consequence enough to be carried to the 
higher Courts and levied their fines and amercia- 
ments after they had been offered and set in 
misericordia. They had Waifs Estrays Deodands 
Relieis Herriots and Game and presented and 
amercied encroachments in the Lords lands or 
soil and many other such like powers and priv- 
ileges for the mutual benefit of Lord and Tenant 
were subsisting in the Manor at the time the 
Crown obtained it by the exchange before men- 
tioned.” 

From this time the Manor was held in the 
hands of the Crown with intent that the rights 
and royalties tenures and services might be better 
supported and maintained and the Courts were 
held by High Stewards appointed by the Crown 
or their Deputies but they did not take that care 
that was requisite therein and was intended by the 
Crown. It sometimes happened that the persons 
intrusted with holding the Courts of the Manor 
were also Lessees of the demesnes And though 
the Royalties of the Manor are quite separate and 
distinct from the occupations of the Demesne 
lands yet I find the greater part of the encroach- 
ments complained of have arisen from that 
quarter. 

* * * * * * * * 

Upon the whole it appears from the evidences 
abovement’d that the Manor and Demesne’s of 
East Greenwich in their full extent were vested in 
the Church in very early times and continued 
there till the Dissolution of the Friers Aliens in 
the 3rd of Henry the 5th. That Humphrey com- 
monly called the Good Duke of Gloucester ob- 
tained part of that estate and built a Palace and 
enclosed the Park which afterwards reverted to 
the Crown. That what remained was given by the 
said King Henry the 5th to the Priory and Con- 
vent of Sheen in Surrey. And was purchased in 
by King Henry the 8th in exchange for other 
lands in the 23rd year of his Reign. That this 
prince made it a place of residence for the Royal 
Family Erected it into an Honour and on grant- 
ing the Monastic Estates changed the several 
tenures in Capite into soccage tenure To hold as 
of some of his Honors Castles or Manors. And 
that the most prevailing tenure was ut De Manerio 
pro de East Greenwich in com Canc which by 
these accidents is become a Manor from whence 





® The Lords had hunting, hawking, fishing and 
fowling, as appears by a prohibition under the 
Gt. Seal, 2 & 3 Phil. & Mar., p. 4, and the Royalty 
of a Ferry over the Thames, as appears by a grant 
thereof under the Gt. Seal, 12 Eliz., p. 10 of Court 
Rolls abstracted. 





many great estates in this Kingdom derive the 
freedom oi their tenure. That from this time in 
regard to the Tenure the Manor has remained in 
and the Courts been held by Officers appointed 
by the Crown,. but have not been so well pre- 
served and defended as they ought. That since 
the Restoration such Encroachments have been 
made on the Manor on pretence of Leases and 
Grants of Old Court that if permitted to go on 
the Manor and Royalties would soon be extinct 
and lost. 
+. * * 1 
All which is humbly submitted to Your Lord- 
ships great Wisdom. 
(sd) Z Chambers Late Depty., 
Survey’r Gen.” 

AN OLDER MEMORANDUM OF COUNSEL TO THE 

Crown, Founp 1n H. M. OFFice oF Woops 

AND Forests, 


* After that vast acquisition of Lands and power 
made by King Henry 8 by the Dissolution of 
Monasteries He very prudently and _ politically 
passed many of these estates to his Subjects either 
for a valuable consideration paid to him in money 
or as in exchange for other lands or granted them 
as marks of his favour and bounty; These grants 
being made by the great King in the plenitude of 
his power when all his Servants and Favorites as 
well as the rest of the nation were looking 
towards him as the fountain of bounty and plenty 
He passed the lands to them upon the most Royal 
Tenure that is by Knights’ service in Capiti and 
a tenth of the value in money and happy they who 
could get them even upon these terms.” 

Not many years passed before the subjects who 
had procured these lands tho’ upon the sad and 
servile tenure of attending the King on all his 
warlike expeditions became weary of this depend- 
ence and began to wish to enjoy their acquisitions 
in peace and quietness at home not quite so bad 
but somewhat like the Monks and Fryers whose 
estates they now enjoyed. The first step they 
took towards this with this great Prince and Mon- 
arch was to petition him that the purchasers of 
lands under 40 s. per annum being small Quillets 
of land on which they were not able to maintain 
their poor family and pay their rents and do the 
services reserved for the same might be permitted 
to hold them if it was the King’s pleasure to grant 
them either by Knights service in Capiti or in 
soccage or free burgage and not in Capiti and the 
yearly rent of a tenth part.” 

This act was the first step obtained by the new 
Patentees and tho’ it was no great conquest yet it 
was breaking the Ice and preparing the way for 
something better and accordingly they attacked 
again in forma pauperis as Patentees of lands not 
above 40 s. per annum by whatever Title the 


"27 Hy. 8. 
* 35 Hy. 8. 
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same came to the Crown and obtained an Act to 
confirm all those Letters Patent whether it shoula 
be his Majesty’s pleasure to grant them by fealty 
only or by fealty and not in capiti or in soccage or 
free burgage or to hold by fealty as of any of his 
honours Manors or lands should be adjudged and 
taken to be held in soccage and not in capiti.” 

This was a great point gained and compre- 
hended all the lands under 40 s. per annum that 
had come to the Crown by Escheat forfeiture per 
treason felony Dissolution surrender or otherwise 
or other land that had been granted as part of the 
antient demesne but this Act was only temporary 
from 24 April 35 H. 8 for 5 years from the pass. 
the Act. In the first year of Edward the V1 the 
new patentees and proprietors of these lands be- 
gan to speak plain and tell the Crown in direct 
terms what they wanted. The late King knew 
his power and preserved it pretty well during his 
life having it in his power to gratify his subjects 
with parcells of his large acquisition, but these 
being pretty well dispersed among his people he 
found himself left with all the incumbrances of 
courts and officers but the Revenue was so far 
dissipated in about ten years that he could not well 
support his late erected courts of Augmentation 
Surveyor General Court of Wards and first fruits 
and tenths with all their Chancellors Treasurers 
Surveyors Attorneys and Solicitors Auditor’s 
Clerks Messengers and other Officers and Regalia 
thereto belonging. And was forced to come again 
to his Parliament for his subsidies and fifteens 
once or twice before he died, and I presume on 
these occasions his people gained the points before 
mentioned. 

Now was a Minor King and consequently a 
Ministry that must oblige and gratify the people 
in any reasonable requests for which they had been 
preparing the way in the late King’s time. And 
in the first year of Edward the 6th on complaint 
that the Lawyers and Pleaders raised doubts about 
the Titles and Tenures of their lands whether they 
could be discharged of tenure in capiti which were 
holden of the King as of his Duchess Baronies 
Honors or Manuers which came to the Crown by 
attainder Outlawry or other Royal means or by 
dissolution or surrender of the Religious houses. 

Wherefore that his people might know the cer- 
tainty of the Law relating to the tenure of their 
estates and that a plain Declaration and Resolu- 
tion might be had concerning them It was De- 
clared and Enacted That any lands holden of the 
King by Knights. service soccage or otherwise 
as of any of his Honours or Manors which came 
to the Crown by Escheat forfeiture treason dis- 
solution or surrender should not be deemed and 
taken from thenceforth to be holden in capiti or 
as tenure in capiti.™ 


* 37 Hy. 8. 
“1 Ed. VI, cap. 4. 











This pretty well quieted the people as to the 
tenures in capiti and silenced the nice distinction 
of the lawyer and Casuists as to that matter see- 
ing that even where a Tenure had been expressly 
granted in capiti it it was to hold as of any of the 
Kings Honors Castles or Manors it should be 
deemed a tenure in soccage and not in capiti. But 
one thing had now remained unexplained which 
the Lawyer in the pleadings had reminded them 
of and no time so proper as the present to obtain 
it. his was that in many of the Lrs Patent the 
tenths had not been reserved wherefore it was 
enacted and declared that all Letters Patent under 
the Great Seal of England or the Great Seal of 
the Duchy of Lancaster shall be good perfect and 
available in law to all intents and purposes, accord- 
ing to the said Letters Patent ‘he homage of the 
King as Duke of Lancaster or any Act Statute or 
Laws concerning any tenures or reservations of 
Rents or tenth to the contrary notwithstanding.” 

From hence it appears that the safest and best 
Tenure for a Grantee holding of the Crown is to 
hold as of some Honour Castle or Manor because 
in that case because they are freed from the serv- 
ices of Royal tenure from attending the King in 
his warlike expeditions sueing out livery making 
fines licences or pardons for alienation &c and 
carrys the matter so far that tho the Tenure were 
reserved and treated in capiti yet its being holden 
as of a Manor frees it from and destroys the 
Tenure in Capiti and brings it to soccage by the 
Stat: 1 Edward VI. The 37 Hen. 8 began this 
tenure ut de manerio but this only extended to 
Estates of the Monasteries under 40 S per annum 
from which Knights’ service could not be ex- 
pected but it was soon extended to all estates of 
any value and from what quarter soever they 
came to the Crown. 

And from this fountain came as I conceive the 
several Tenures, 

To hold of the King as of his castle of Windsor 
or as was more frequent of his Manor of East 
Greenwich if the land were within the survey of 
any of the Courts now annexed to the Court of 
Exchequer and to hold as of his Manor of Enfield 
in the County of Middx if they were within the 
survey of the Duchy of Lancaster.” 


From these old opinions it would seem clear 
that the original purpose in making new crown 
grants to be holden as of a particular royal manor 
was to free the lands granted from the feudal 
burdens or the old tenure by knight-service, 
under which tenure all the old grants that came to 
the crown by the dissolution of the lesser monas- 
teries in the reign of King Henry VIII had to be 
granted. This object of the clause in question 
was finally, by the celebrated Statute 12 Car. II, 
c. 24 (A. D. 1660), made ‘obligatory on the crown. 
This statute converting all feudal tenures into 


*7 Ed. VI, cap. 4. 
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tenures by free and common socage expressiy 
directed “ that all tenures thereaiter created by the 
King S Majesty * * * Shai be in tree ana coin- 
mon sOcage, and not by «knignt-service or m 
cupwe.’ ihus without specilying any tenure at au 
a patent irom the crown wouid alter the year 100u 
be presumed to be im iree ana common socage. 

ine Object ol the fenendwem ciause in the VuKe 
Ol LOrk s patent O1 1004 tor New York then, irre- 
spective Ot the act oi 1000, seems ciear. it was Lo 
conier on the patentee the best tenure then known 
and tO assure to him ireedom irom the burden- 
some incidents oi a tenure Dy chivairy, of which 
kuight-service was omiy one species. Ur else, as 
is more probabie, the araitsmen servuleiy con- 
iormed to oider precedents without any very den- 
nite purpose in so dog. in either event, there 
was probably nothing gained and nothing lost by 
the draitsman’s thus coniorming to a precedent 
which aiter the year 1000 had iost much oi its 
original meaning, tor kmnight-service was then 
aboushed and the tenure ot New York must have 
been socage by express provision oi the statute, 
as the statute was binding on the crown and in- 
tended so to be. 

ihe tenendum clause of the Duke oi York's 
patent was probably never intended to introduce 
particular customs of the manor of Last Green- 
wich into New York, but simpiy to denote the 
quaity oi the tenure, ‘Lhe patent must be read 
as a whole, and in its context there is abundant 
evidence that the common law of England, in its 
general extent and not in its local exceptions, was 
intended to be applied to the province of New 
York. Certainly such a construction prevailed 
prior to the abolition of the common law ol 
descents in 1782, and it is rather a late day to 
contend that gavelkind furnished the rule of de- 
scents when the general common-law rule was 
always applied. 

It will be not forgotten that many of the British 
provinces, including New York, were seigmiories,” 
or subordinate States, modeled aiter the feudal 
counties palatine, in which the patentee exercised 
certain regalities, but always in subordination to 
his sovereign. Of course, the royal grants of the 
latter part of the seventeenth and the eighteenth 
centuries were not strictly feudal seigniories, for 
the feudal system had then been abolished. They 
were simply semi-political estates established after 
a feudal model. 

The mere fact that the patent for New York 
provided that the Duke of York was to hold it of 
the crown, “ as of the Manor of East Greenwich,” 
did not serve to introduce here the custom of 
Kent known as gavelkind, as erroneously asserted 
in the case mentioned at the outset of this paper. 





* Penn v. Lord Baltimore, 1 Ves. Sr. 444; case 
of the County Palatine of Wexford, Davies’ (Irish) 
Report, 1509. 





By that custom, it will be remembered, ianas ae- 
scended to all the sons, but females were excluded 
from the inheritance. It is quite true that gavel- 
kind is always presumed to prevail in Kent as to 
all lands, until the contrary is shown (Rob. Gavel- 
kind, 54; Sandys, Gavelkind, passim.), and it is 
equally true that the royal manor of East Green-° 
wish was in Kent, and that its customs-are not 
now ascertainable. After some years of research 
the present writer concluded that the customs of 
that manor as to inheritances among the tenants 
could not be affirmatively established.” Since the 
foundation of Greenwich Hospital on the site of 
the old palace, and the construction of the Royal 
Observatory in Duke Humphrey’s park, it is 
probable that there have been no tenants holding 
by suit and service of this manor and no manor 
court. The old records of that court are now 
lost, or at least no one seems to be aware of their 
existence. But though this is true, there is nega- 
tive evidence that gavelkind never existed in the 
royal manor of East Greenwich. Had it done so, 
it is fair to assume that some of the early lawyers 
in the colonies, islands or provinces in America 
would have made out to establish the fact, for at 
that time the manor customs could have been 
easily shown.” The fact that in all the colonies 
held as of the manor of East Greenwich primo- 
geniture was a rule of descent” and not gavelkind 
is pretty persuasive of the conclusion that gavel- 
kind did not prevail in this royal manor in ques- 
tion. Royal manors differed in this respect prob- 
ably from other manors even in Kent. It would 
certainly seem more consistent with the dignity 
of the crown that the general common law of the 
realm, and not a local custom, should prevail in a 
royal manor concerning inheritances. 

But whether or not the inferences just stated are 
correct, it is certain that primogeniture was from 
1664 the rule of descents among the English in 
New York until its formal abolition in 1782,” and 
after so great a lapse of time rules of law well 
established should not be disturbed under the 
principle, “ communis error facit jus.” Story states 
that no traces are to be found in America of 
gavelkind,” and distinctly that primogeniture and 
not gavelkind prevailed in New York,” and a like 
statement is made by Kent and other authors,” 





*In this he is confirmed by the distinguished 
chief of H. M. Office of Woods & Forests. 

* Many of these lawyers were persons of great 
capacity and bred at the Temple, and fully in- 
structed in their profession. 

*1 Story Const. 77, 121. 

*® Chap. 2, Laws of 1782; 1 J. & V. 245. 

* 1 Story Const. 121. 

™1 Story Const. 77, 78. 

*4 Kent Com., note “d.” 375; 4 Burge, Com. 
Col. Law, 126, 














172 


THE ALBANY LAW JOURNAL. 





and inferentially even in the early reports in New 
York.” 

Thus it is very clear that lands in New York 
descended after 1664 according to the general rule 
of the common law to the eldest son until 1782, 
and not according to the custom of Kent.” 
‘Abundant evidence of this fact may be obtained 
if desired. But, as in the case mentioned at the 
outset of this paper, the contrary is maintained, it 
may be of use to the profession to publish the 
documents procured from the office of Woods and 
Forests, through the kindness of its chief. They 
have never been published before, and they prove 
the object of the tenendum clause of the early 
patents. R. L. F. 

New York, Feb. 2, 1900. 





LAWYER AND SOLDIER. 

R. TULLIVER, in the “ Mill on the Floss,” 
was of opinion that a lawsuit was a species 

of cockfight in which it was the business of in- 
jured honesty, if it wished to succeed, to get a 
game-bird with the best pluck and the sharpest 
spurs. Mr. Tulliver was not a student of Glan- 
ville or Bracton or other sages of our early law, 
or he might have illustrated and justified his 
homely metaphor by a disquisition on the duellum 
and the champions who played the part of the 
gamecocks in the mediaval lawsuit. Disguise it 
as we may, it is undeniable that the litis contestatio 
is a species of warfare — licensed private warfare 
— conducted according to certain recognized rules, 
written and unwritten, and waged with tongues 
instead of weapons, verba non verbera. ‘‘ War,” as 
Sir Henry Maine has said, is “the litigation of 
nations.” The converse is equally true, that liti- 
gation is war or the image of war. What is the 
corollary from this? Surely it is that the same 
qualities which make the successful lawyer make 
also the successful general. Take, for example, 
the power of inspiring courage and confidence. 
What wins battles? The devotion of soldiers to 
their leader — implicit confidence in him and his 
capacity. Napoleon’s presence in an engagement 
was valued at 20,000 men. What wins verdicts? 
The faculty of persuading juries, as Scarlett did, 
that you are on the right side. The story is well 
known of how Wightman, then at the bar, found 
himself after a long Yorkshire Assize walking in 
the crowd by the side of a countryman who had 
been serving day after day on the jury, and get- 
ting into conversation with him, asked him what 
he thought of the leading counsel. “ Well,” was 





“ Jackson v. Hendricks, 3 Johns. Cas. 214. 

* It will be remembered that the Dutch inhabit- 
ants preserved for some time their peculiar rules 
of descent. But this was a mere exception which 
did not affect the general rule. 





the reply, “ that lawyer Brougham be a wonderful 
man; he can talk, he can; but I don’t think nowt 
of lawyer Scarlett.” “ Indeed!” exclaimed Wight- 
man; “you surprise me. Why, you have been 
giving him all the verdicts.” “ Oh, there’s nothing 
in that,” said the juror. “He be so lucky, you 
see; he be always on the right side.” 

Then how much strategy may be exercised by 
the lawyer! One who had seen Erskine’s briefs 
tells us that they had few notes and interlineations, 
but particular parts were doubled down and dashed 
with peculiar emphasis, his plan being to throw all 
his strength upon the grand features of the cases 
instead oi frittering it away on details. These were 
exactly Napoleon’s tactics — to concentrate all his 
strength on one point. The born Nisi Prius law- 
yer, like the born general, is alert, ready, re- 
sourceful; if he finds himself hemmed in or hard 
pressed he pushes forward his trenches, makes a 
counter demonstration or feint, and covers his 
retreat; he can fight a losing battle, and has the 
presence of mind to utilize all chances that come 
in his way. What a lawyer was lost in the hero of 
Majfeking! The late Lord Coleridge was once in 
early days defending a prisoner on a capital 
charge. While he was addressing the jury the gas 
in court suddenly went out. The adroit advocate 
saw his chance, and when the light was restored, 
“Gentlemen,” he said, “you have seen how the 
light in court has been extinguished and how 
easily restored. It is in your power to extinguish 
the light of the prisoner’s life; but ii you do, it can 
never be renewed.” 

Like the general, the lawyer, too, knows that 
the paramount object is to win subject to the rules 
of the game, war game or law game, and that all 
tactics are to be subordinated to this end. 

The old English justiciars are notable instances 
of how arms and the toga may go together. Chief 
Justices Odo and Fitz Osborne, Geoffrey and 
Fortescue, were all skilful campaigners, and as 
well able to lead a charge on the battlefield as to 
preside on the bench. Sir Matthew Hale trailed 
a pike in the Low Countries. Lord Erskine and 
Sir William Grant both did some soldiering before 
they rose to the highest dignities of the law; and 
very likely the experience helped them. Lord 
Eldon would doubtless have made another Fabius 
Cunctator. And what of Washington and many 
another fighting president of the United States? 

Lord Brougham and Lord Campbell were both 
men who would have made able generals. Con- 
versely, the soldier Raleigh, as he showed at his 
trial, would have made an admirable lawyer; so 
would Julius Czsar, and Hannibal, and Cromwell, 
and Napoleon. Napoleon may, indeed, be reck- 
oned among lawyers; did he not exclaim, “I shall 
go down to posterity with the code in my hand?” 
It is in its presiding genius that the true greatness 
of the general and of the advocate discovers itself; 
not in the wrangling of Nisi Prius or in petty 
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skirmishes, marches, and counter-marches, but in 
the calm survey of the whole field of action, in 
making everything co-operant to the main design. 
This is the fine picture which Addison draws for 
us of the Duke of Marlborough on the field of 
Blenheim, and it has its counterpart in the genius 
of the consummate advocate.— London Law 
Journal. 


en 


ARMISTICES. 


HE request of Commandant Cronjé for an 
armistice, to extend over a period of twenty- 
four hours, and its decided refusal by Lord Kitch- 
ener, suggest an investigation of the principles of 
international law applicable to such suspensions of 
hostilities. Armistices are of two kinds, which 
niay be classified respectively as (1) absolute and 
(2) partial. 

An armistice of the former kind is made by 
mutual agreement between the governments of the 
two belligerent powers, and binds every subject of 
such powers to abstain from hostilities until the 
termination of the armistice. It does not, how- 
ever, affect the internal affairs of either belliger- 
ent, the rule being that all preparations for war, 
marching and drilling of troops, etc., may proceed 
without interruption except in so far as the enemy 
would have power to prevent them but for the 
existence of the armistice. 

But it is under the second head that the armis- 
tice asked for by Commandant Cronjé would fall 
— namely, when the suspension of hostilities only 
affects a certain portion of the fores engaged on 
either side. In such a case as this the armistice is 
agreed upon by the commanders of the opposing 
bodies of troops, and only binds those troops to 
whom they are expressly stipulated as applying. 
Hence it would have been quite competent for 
Lord Kitchener to agree to an armistice with the 
Boer commandant had the circumstances of the 
case warranted his doing so, and, had he so agreed, 
such armistice would have been binding on all 
troops directly under his command at the time, 
though not upon those engaged elsewhere, as, for 
instance, the relief column then on the way to 
Ladysmith. 

Partial armistices are usually agreed upon for 
some definite and temporary purpose, such as the 
holding of a parley or conference, or the burial of 
dead and the removal of wounded, and are usually 
granted by the commander holding the stronger 
position to his opponent whose position is less 
advantageous, always provided that the cause of 
the former will sustain no prejudice owing to the 
delay thereby incurred. It must, however, be 
borne in mind that in no case is the commander 
occupying the inferior position justified in de- 
manding as a right that an armistice should be 
granted him, and, since instances must necessarily 
occur in which any delay must act prejudicially to 





the interests of one force or the other, it would be 
only proper and reasonable in such a case that the 
commander of that force should decline to’ agree 
to any cessation of hostilities except that arising 
from an unconditional surrender. 

The rules governing such partial armistices are 
similar in principle to those governing. absolute 
armistices —i. ¢., that either force may proceed 
only with those preparations and fortifications 
which it would be beyond the power of the enemy 
to prevent if the armistice did not exist. 

There is one point in connection with armistices 
on which considerable difference of opinion ex- 
ists namely, as to whether or no either party 
may obtain victuals during the armistice, irrespec- 
tive of the fact that but for the armistice it would 
be possible for the enemy to prevent their doing 
oO. 

In Wheaton’s International Law, p. 531, the rule 
is laid down, on the authority of Vattel, that pro- 
visions may not be obtained during an armistice 
by one belligerent over roads held by the other, 
or by means which the other could, but for the 
temporary cessation of hostilities, prevent. On 
the other hand, in Hall’s International Law, p. 
545, the opinion is expressed that provisions may 
be obtained by either force, irrespective of. the 
question whether their opponents could or could 
not have hindered them, the reason given being 
that, inasmuch as provisions are an exhaustible 
weapon of defense, the consumption of which con- 
tinues each day whether an armistice exists or no, 
a force unable to replenish its supplies would 
therefore be in a worse position at the end of the 
armistice than it had been at the commencement: 
and this is contrary to the principle that each force 
shall be at the resumption of hostilities neither 
better nor worse off than at their temporary ces- 
sation. 

This view of the case would appear to be the 
correct one, since the governing principle of all 
armistices, which must above all be adhered to, is 
the preservation of the statu quo.— Law Times 
(London). 


>—_—_—— 


RIGHTS OF A FINDER DEFINED. 


HE suit at New Haven of the Fair Haven and 
Westville Railroad Company against Andrew 
McNerney, to recover by a writ of replevin the 
pocketbook of Arthur H. Day which was found 
by Mr. McNerney in one of the cars of the com- 
pany, and which was decided the other day in 
favor of the defendant, is of much interest. The 
case was heard in the New Haven County Court. 
before Judge L. M. Hubbard, formerly secretary 
of the State. 

The loss of articles of value in public convey- 
ances and their finding is of common occurrence, 
but the right of the finder to the property is not 
generally understood. An epitome of Judge Hub- 
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bard’s charge upon which the jury found for the 
defendant is: 

“1. The property must have been legally lost. 

“2. The finder must take legal possession. 

“3. The finder must act innocently in the mat- 
ter and with entire honesty and good faith toward 
the owner. 

“In order to constitute legal losing the thing 
must have been actually lost by the owner, not 
merely mislaid; that is, he must not voluntarily 
and purposely have laid it away for a time with 
the intention of retaking it, but it must have, in- 
voluntarily and accidentally, as respects the owner, 
got out of his possession. 

“In order to make a man a finder of a lost 
chattel he must have possession of it; and to con- 
stitute this possession three things are necessary: 

“A. The fact that the thing found is in his pos- 
session must be consciously known to him. 

“B. He must have (at least at the time of find- 
ing) physical power and control over the thing 
found. 

“C. He must intend to be and remain the owner 
of the thing found, or at least to exclude others 
from the object found. 

“As against the owner of the premises, where 
the thing is found, the thing must have been actu- 
ally lost and it must appear that the finder was on 
the premises by a rightful act, and not as a tres- 
passer. Generally speaking, it doesn’t matter 
where the thing is found. The place of finding 
derives its chief importance from its bearing on 
the question, whether the article was really lost.” 
— Hartford Times. 

REVERSED THE SUPREME COURT. 

H. YOUNG, a prominent mining man of 

e Butte, Mont., who started in life as a civil 
engineer, told the following story at the Gilsey 
house of an experience ~he once had in his 
early days: ‘‘We were building the line of the 
Northern Pacific Railroad,” said Mr. Young, 
“and were running it through as rapidly as pos- 
sible. Where we had the rights of way, well and 
good, and where for any reason we had them not. 
well and good also, for we none the less went 
ahead with the line, trusting to our ability to set- 
tle with the owners of the land afterward. I was 
in charge of the advance guard, and at Mullen. 
Idaho, we ran across the ground of a funny little 
justice of the peace named Meagher. Meagher 
promptly arrested me, for the purpose, as he ex- 
plained, of holding me as a hostage until he could 
get service on President Oakes. Being unable to 
accomplish this praiseworthy purpose, he set a 
date for my trial, and I engaged ‘ Bill’ Stoll to 
defend me. The trial came off in due time. 
Meagher, J. P., presiding, and in the course of it 
Stoll, to emphasize and back up his contentions in 
my behalf, began reading impressively and at 





length from a ponderous volume which he had 
brought into court with him. Meagher, J. P., 
however, interrupted him with, ‘ And phwat is that 
you’re afther readin’ from, Misther Stohle?’ 
‘That, may it please your honor,’ returned Wil- 
liam, with great dignity, ‘that is a volume con- 
taining the decisions of the Supreme Court of 
Idaho.’ Politely, but with ominous calmness, 
Meagher then directed, ‘Yez may sit down, 
Misther Stohle. At numerous and diverse times,’ 
continued the learned justice, ‘the Shuprame 
Coort of Idayho has taken it upon itself to re- 
varse a noomber of my decaysions, and in my 
toorn I now revarse this decaysion of the Shu- 
prame Coort of Idayho.’ And I’m blessed if he 
didn’t,” concluded Mr. Young, with a reminiscent 
sigh. — New York Tribune. 


THE FEMALE ADVOCATE. 


Have you met the female advocate, — 
(Now I don’t mean just téte-d-téte), 
But when before a magistrate 

She pleads with manner passionate? 


She has, it seems, a slight desire, — 
(Now I don’t mean for male attire), 
But that we should a bit admire 

The heights to which she would aspire. 


Her mouth has just the right formation, — 
(Now I don’t mean for osculation), 

But for continued exhortation, 

Without the slightest dislocation. 


She asks in voice disconsolate, — 

(Now I don’t mean, “ My hat on straight? ”), 
But for a verdict adequate 

To make her fee commensurate. 


She has the instinct to embrace, — 
(Now I don’t mean the populace), 
But every vantage in the case; 
She’s bound to win just by her face. 
Otto M. STERNFELD. 
N. Y. U. Law, ’oo. 


THE SALARIES OF FEDERAL JUDGES. 
HE Arsany Law Journal approves of Attor- 
ney-General Griggs’ suggestion that the 
salaries of the Federal judges be increased all 
around — the Supreme Court judges from $10,000 
to $20,000, the Circuit Court judges to $10,000, and 
the district judges to $7,500. The suggestion is 
one in which The National Corporation Reporter 
heartily concurs, and we trust that the law journals 
generally will strengthen the hands of the attor- 
ney-general in his effort to bring about this very 
desirable reform. 
We do not wish to be understood as assenting 
to the precise increases suggested, but to the broad 
general principle. We would much rather see the 
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salaries of the Supreme Court judges made even 
larger than $20,000, at the expense of a more mod- 
erate increase in the salaries of the district judges. 
The latter are underpaid, no doubt, but the worst 
paid men in America are the judges of its Supreme 
Court. This, however, is a matter of detail. The 
essential thing is that the Federal judges generally 
are not paid the salaries which the dignity of the 
position and the learning and ability which it re- 
quires demand. 

The reason why this measure should be favored 
by the entire bar is so well known that to repeat it 
seems a waste of words. We venture to say that 
in three cases out of four that are argued before 
the Supreme Court of the United States, the law- 
yer who makes the argument, a lawyer whose 
fame does not extend, perhaps, beyond his State 
boundaries, is earning in practice a larger income 
than the judges who decide the case receive — in 
some cases ten times as much. If the dispropor- 
tion in abilities is not as great, it is because the 
honor of the office tempts lawyers to forego the 
more sordid rewards of practice. We doubt if a 
lawyer can be found anywhere to dispute the 
proposition that the Supreme bench should be 
filled by the greatest lawyers the country produces. 
Yet it is beyond doubt that many of our ablest 
lawyers, who have earned the highest fame at the 
bar, have felt unable to make the pecuniary sacri- 
fice which acceptance of a seat on the Supreme 
bench would have entailed —a fact that probably 
has some connection with the occasional appoint- 
ment of a judge who has not been able to meet 
the exacting requirements of the office. 

When we consider how very trifling a sum 
would correct this mistaken policy, as unjust to the 
judges as it is discreditable to the country, it would 
seem that there should be no opposition whatever 
to at least this feature of the attorney-general’s 
programme. 

The argument in favor of the Supreme Court 
applies, though perhaps in a lesser degree, to the 
Circuit and District Courts. Indeed, as to the 
Circuit Courts, we do not know that any difference 
of degree should be admitted, when we bear in 
mind the vast interests so frequently involved in 
litigation before those courts. A Federal judge 
should be paid such a salary that the appointment 
would be looked forward to as the crown of a suc- 
cessful career by the leaders of the bar. 

It is worth while to recall, in this connection, 
the unpleasant contrast between our practice and 
that of England and her colonies. We speak sub- 
ject to correction, but our recollection is that the 
lord chancellor and the lord chief justice of Eng- 
land receive salaries which almost equal the entire 
amount paid to the Supreme Court of the United 
States, and even the nisi prius judges receive larger 
salaries than our Supreme Court judges. Even the 
small and comparatively poor country of Canada 
pays her appellate court judges larger salaries than 





we do. They do this, not from any spirit of lav- 
ishness, but simply to command the best talent for 
the bench, instead of attempting to save a penny in 
the hundred dollars of taxation, with the risk of 
a poorly manned bench to offset it. — National 
Corporation Reporter. 


Legal Hotes. 


A contract made over the telephone is legal and 
binding, according to a decision recently rendered 
in a Pennsylvania lawsuit, which arose over a deal 
in coke involving about $8,000. It was held that 
the telephone message was as binding as though 
it had been followed by a formal letter. 

Hon. J. B. Cassoday, chief justice of the Su- 
preme Court of Wisconsin, has accepted an invi- 
tation to deliver an address at the coming meeting 
of the Illinois State Bar Association on “ John 
Scott and John Marshall,” or ‘‘ Chief Justice 
Marshall contrasted with Lord Chancellor Eldon.” 

The heirs at Central Village, Conn., of Philip 
Bessom, a merchant of the revolutionary period, 
have received $24,000 from congress in full pay- 
ment for a vessel their ancestor lost during the 
war for independence. The descendants of the 
merchant of 1776 live in and around that village. 
The sums they receive respectively vary from $21 
to $639. Each one has received a check for his or 
her share from the treasurer of the United States. 
The case was known in congress as the Killingly 
heirs’ claim. 

Subharama Swarminadhin, of Madras, a Brah- 
min, will in a very short time be the first Harvard 
Ph. D. who claims India as his home and Brah- 
minism as his religion. He has been at Harvard 
only three months, but for eight years he has had 
a life of study. The procuring of the doctor’s de- 
gree requires the passing of a strict oral examina- 
tion and the writing of a thesis on an approved 
subject. Swarminadhin has passed his oral ex- 
amination ,and it was commented upon as one of 
the brightest ever passed by a candidate. For his 
thesis he has written “ Administration of Oriental 
Law by British Tribunals.” 

A California judge has rejected the application 
of an Englishman for naturalization papers be- 
cause the applicant insisted that he thought a bet- 
ter government than the one we have could be 
established. On this ground every man who dif- 
fered with a judge as to the fiscal policy of the 
nation should be denied the right of citizenship. 
To Republican judges all Democrats should not be 
citizens —to a Democratic judge all Republicans 
would be put under the ban. That would stifle all 
convictions, such as did the Inquisition. Such 
men as that judge would make excellent officials 
for his imperial majesty the czar. — Exchange. 

Speaking of the European judiciary, Judge Peter 
S. Grosscup, of the United States Circuit Court of 
Appeals, who returned recently from a trip 
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abroad, says: “ During my trip abroad I visited 
the courts of England, Germany and France. I 
found in England in the divorce courts, redolent 
with the memories of the aristocracy, that the 
rooms were about the size of a court-room of the 
average Chicago justice of the peace. The pro- 
cessions of the judges I was expected to admire 
much. I was told we had nothing of that kind in 
our country and naturally was obliged to admit it. 
However, I think perhaps we may take heart. In 
Austria there are judges who have never been 
lawyers. French lawyers told me their system was 
unsatisfactory. In all countries except Anglo- 
Saxon ones it seemed as if the judiciary was only 
an appendage of the government, not a co-ordi- 
nate branch of the government, and I felt proud of 
my own Anglo-Saxon country, where the judiciary 
is the supreme arbiter of the destinies of man.” 

The New York Court of Appeals, in Buffalo 
German Insurance Co. v. Third National Bank of 
Buffalo (opinion dated February 27, 1900, and pwh- 
lished in full in the New York Law Journal of 
February 13, 1900), decided, Gray, J., writing the 
opinion, that a national bank cannot impair the 
transferability of its capital stock by printing upon 
the certificates a notice that, pursuant to the by- 
laws of the bank, no sale or transfer of the stock 
can be made, without the consent of the board of 
directors, by any stockholder who is liable as a 
debtor to the bank, and that such liability shall be 
a lien upon the stock. Such a restriction is not 
only unauthorized by the National Banking Act, 
but is contrary to the provisions of section 35 
thereof, which forbids banking associations from 
loaning money upon the security of their own 
stock. Therefore, a purchaser and holder of 
national bank stock is entitled to a transfer thereof 
upon the books of the bank, notwithstanding the 
certificates contained the above notice at the time 
he took them and the former owner thereof is 
indebted to the bank. The bank, in such a case, 
acquires no equitable lien upon the stock. 

An extraordinary thing has happened; the por- 
trait of a woman now hangs among the two or 
three hundreds of judges, barristers and law writ- 
ers that distinguish the walls of Harvard’s Law 
School. Its presence is the recognition of the 
labors of the widow of John Austin, English law 
writer. Mrs. Austin was unwilling to leave her 
husband’s life work unappreciated, and made ef- 
forts to secre some one to prepare the new 
edition of his lectures on jurisprudence, but there 
was no one, and her friends urged that she take 
up the task herself, and at last she did so, spend- 
ing several years in the accomplishment of the 
difficult work. Most of the lectures had been ex- 
tempore, and the notes were meagre. At last. 
however, the work was done, the book was pub- 
lished, and now, after having gone through five 
editions, remains the authority on the subject. 
The hanging of Mrs. Austin’s portrait, then, is a 





recognition of her husband’s value, her own abil- 
ity, and her extraordinary labors. It also testifies 
to the capacity of the woman’s mind for the reach 
of jurisprudence. And the principal name in law 
journalism in this country is also a woman’s — 
that of Mrs. Myra Bradwell, of Chicago. — Spring- 
field Republican. 


——_____@—____ 


Legal Laughs. 


Police Magistrate —“ What do you mean by 
saying the defendant’s words carried weight with 
them?” 

Plaintiff — “I mean, your honor, that he swore 
at me and then hit me with a brick.” — Ohio State 
Journal. 


Rew Books and Aew Editions. 

Birdseye’s Analytical Index of the New York 
Code of Civil Procedure, and the Statutory 
Construction Law. By Clarence F. Birdseye, 
of the New York Bar. New York: Baker, 
Voorhees & Co., 1900. 

That there is a place for just such a work as 
this, no lawyer will deny. The author’s references 
to the evils of the Code of Civil Procedure, while 
bitterly antagonistic, probably are not more so 
than the facts of the case warrant. That it per- 
plexes bench and bar, requires constant constru- 
ing, and is far-reaching in its injury to innocent 
suitors and taxpayers cannot be denied. As the 
author well says in his preface: “Its evident ten- 
dency is to distract the attention of the court from 
the vital question of whether the defendant is in- 
debted to the plaintiff to the quite immaterial 
question as to whether the plaintiff is unerringly 
pursuing the devious, intricate and blind path that 
is somewhere laid down for him within the covers 
of the Code of Civil Procedure.” His assertion 
that “there is no reason why the Practice Act of 
New York should not be reduced to 1,000 or 1,200 
sections, which shall be short, clear and complete, 
and fully cover the scope of the 3,500 sections of 
the present Code, which are generally involved 
and obscure, and often pages in length,” will find 
general concurrence. Mr. Birdseye has sought in 
this work to provide a clew to the labyrinths of 
the Code — an index that would at least point out 
every subject treated in the unwieldly mass, and 
collect and collate all the provisions on each sub- 
ject. This index has the important merits of full- 
ness and intelligibility. It contains about 2,500 
references, including full cross-references, and with 
over 1,500 headings, alphabetically arranged. All 
the references are to sections, so that the index 
can be used with any edition of the Code or with 
the Session Laws. As a time-saver and profanity- 
preventer, Mr. Birdseye’s Index surely will justify 
its production and publication. 





